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STATEMENT OF JURISDICTION 

 “[A]ny person who feels aggrieved by any determination made by the board 

of state canvassers may have the determination reviewed by mandamus or other 

appropriate remedy in the supreme court.”  MCL 168.479(1).  An action under MCL 

168.479 must be initiated within seven business days after the date of the official 

declaration of the sufficiency or insufficiency of the initiative petition or not later 

than 60 days before the election at which the proposal is to be submitted, whichever 

occurs first.  MCL 168.479(2).  Petitioners filed this action on April 30, 2021 

challenging the Board of State Canvassers’ failure to certify their initiative petition 

as sufficient during the Board’s April 22, 2021, meeting.  Because the action was 

filed within seven days of the Board’s action and more than 60 days before the 

November 8, 2022 general election, this case is within the Court’s jurisdiction. 
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STATEMENT OF QUESTION PRESENTED 

1. While the Board of State Canvassers has a legal duty to declare the 
sufficiency or insufficiency of Unlock Michigan’s petition it was unable 
to do so because the Board deadlocked on a motion to certify the 
petition as sufficient. Under the circumstances, is further direction 
from the Court in the form of mandamus relief warranted?  

Petitioners’ answer:    Yes. 

The Secretary of State’s answer:   Yes. 

Director of Bureau of Election’s answer: Yes. 

   

R
EC

EIV
ED

 by M
SC

 5/28/2021 5:21:10 PM



viii 
 

CONSTITUTIONAL PROVISION, STATUTES INVOLVED 

Const 1963, art 2, § 9 provides: 

The people reserve to themselves the power to propose laws and to 
enact and reject laws, called the initiative, and the power to approve or 
reject laws enacted by the legislature, called the referendum. The 
power of initiative extends only to laws which the legislature may 
enact under this constitution. The power of referendum does not 
extend to acts making appropriations for state institutions or to meet 
deficiencies in state funds and must be invoked in the manner 
prescribed by law within 90 days following the final adjournment of 
the legislative session at which the law was enacted. To invoke the 
initiative or referendum, petitions signed by a number of registered 
electors, not less than eight percent for initiative and five percent for 
referendum of the total vote cast for all candidates for governor at the 
last preceding general election at which a governor was elected shall be 
required. 

No law as to which the power of referendum properly has been invoked 
shall be effective thereafter unless approved by a majority of the 
electors voting thereon at the next general election. 

Any law proposed by initiative petition shall be either enacted or 
rejected by the legislature without change or amendment within 40 
session days from the time such petition is received by the legislature. 
If any law proposed by such petition shall be enacted by the legislature 
it shall be subject to referendum, as hereinafter provided. 

If the law so proposed is not enacted by the legislature within the 40 
days, the state officer authorized by law shall submit such proposed 
law to the people for approval or rejection at the next general election. 
The legislature may reject any measure so proposed by initiative 
petition and propose a different measure upon the same subject by a 
yea and nay vote upon separate roll calls, and in such event both 
measures shall be submitted by such state officer to the electors for 
approval or rejection at the next general election. 

Any law submitted to the people by either initiative or referendum 
petition and approved by a majority of the votes cast thereon at any 
election shall take effect 10 days after the date of the official 
declaration of the vote. No law initiated or adopted by the people shall 
be subject to the veto power of the governor, and no law adopted by the 
people at the polls under the initiative provisions of this section shall 
be amended or repealed, except by a vote of the electors unless 
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otherwise provided in the initiative measure or by three-fourths of the 
members elected to and serving in each house of the legislature. Laws 
approved by the people under the referendum provision of this section 
may be amended by the legislature at any subsequent session thereof. 
If two or more measures approved by the electors at the same election 
conflict, that receiving the highest affirmative vote shall prevail. 

  The legislature shall implement the provisions of this section. 
 
MCL 168.476 provides, in relevant part: 

(1) Upon receiving notification of the filing of the petitions, the board of 
state canvassers shall canvass the petitions to ascertain if the petitions 
have been signed by the requisite number of qualified and registered 
electors. . . . 

(2) The board of state canvassers may hold hearings upon any 
complaints filed or for any purpose considered necessary by the board 
to conduct investigations of the petitions. To conduct a hearing, the 
board may issue subpoenas and administer oaths. The board may also 
adjourn from time to time awaiting receipt of returns from 
investigations that are being made or for other necessary purposes, but 
shall complete the canvass at least 2 months before the election at 
which the proposal is to be submitted. 

(3) At least 2 business days before the board of state canvassers meets 
to make a final determination on challenges to and sufficiency of a 
petition, the bureau of elections shall make public its staff report 
concerning disposition of challenges filed against the petition. 
Beginning with the receipt of any document from local election officials 
pursuant to subsection (1), the board of state canvassers shall make 
that document available to petitioners and challengers on a daily basis. 

 
MCL 168.477 provides, in relevant part: 
 

(1) The board of state canvassers shall make an official declaration of 
the sufficiency or insufficiency of a petition under this chapter at least 
2 months before the election at which the proposal is to be submitted. 
If the board of state canvassers declares that the petition is sufficient, 
the secretary of state shall send copies of the statement of purpose of 
the proposal as approved by the board of state canvassers to the 
several daily and weekly newspapers published in this state, with the 
request that the newspapers give as wide publicity as possible to the 
proposed amendment or other question. Publication of any matter by 
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any newspaper under this section shall be without expense or cost to 
the state of Michigan. . . . 

 
MCL 168.482 provides, in relevant part: 
 

(1) Each petition under this section shall be 8- ½ inches by 14 inches in 
size. 

(2) If the measure to be submitted proposes a constitutional 
amendment . . . the heading of each part of the petition shall be 
prepared in the following form and printed in capital letters in 14-
point boldfaced type: 

INITIATION OF LEGISLATION 

* * *  

(3) The full text of the amendment so proposed shall follow and be 
printed in 8-point type. If the proposal would alter or abrogate an 
existing provision of the constitution, the petition shall so state and the 
provisions to be altered or abrogated shall be inserted, preceded by the 
words: 

“Provisions of existing constitution altered or abrogated by the 
proposal if adopted.” 

(4) The following statement shall appear beneath the petition heading: 

“We, the undersigned qualified and registered electors, [_________] city 

(strike 1) residents in the township of __________ in the county of 
__________, state of Michigan, respectively petition for (amendment to 
constitution) . . . .” 

(5) The following warning shall be printed in 12-point type 
immediately above the place for signatures, on each part of the 
petition: 

WARNING 

A person who knowingly signs this petition more than once, signs a 
name other than his or her own, signs when not a qualified and 
registered elector, or sets opposite his or her signature on a petition, a 
date other than the actual date the signature was affixed, is violating 
the provisions of the Michigan election law. 
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(6) The remainder of the petition form shall be as provided following 
the warning to electors signing the petition in section 544c(1). In 
addition, the petition shall comply with the requirements of section 
544c(2) 

MCL 168.482a provides: 
 

 (1) If an individual who circulates a petition under section 482 is a 
paid signature gatherer, then that individual must, before circulating 
any petition, file a signed affidavit with the secretary of state that 
indicates he or she is a paid signature gatherer. 

  (2) Any signature obtained on a petition under section 482 by an 
individual who has not filed the required affidavit under subsection (1) 
is invalid and must not be counted. 

  (3) If the circulator of a petition under section 482 provides or uses a 
false address or provides any fraudulent information on the certificate 
of circulator, any signature obtained by that circulator on that petition 
is invalid and must not be counted. 

  (4) If a petition under section 482 is circulated and the petition does 
not meet all of the requirements under section 482, any signature 
obtained on that petition is invalid and must not be counted. 

  (5) Any signature obtained on a petition under section 482 that was 
not signed in the circulator’s presence is invalid and must not be 
counted. 

MCL 168.482e provides: 
 

 (1) An individual shall not do any of the following regarding a petition 
under section 482: 

  (a) Sign a petition with a name other than his or her own. 

  (b) Make a false statement in a certificate on a petition. 

  (c) If not a circulator, sign a petition as a circulator. 

  (d) Sign a name as circulator other than his or her own. 

  (2) Except as otherwise provided in subsection (3), an individual who 
violates subsection (1) is guilty of a misdemeanor punishable by a fine 
of not more than $500.00 or imprisonment for not more than 93 days, 
or both. 
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  (3) An individual shall not sign a petition under section 482 with 
multiple names. An individual who violates this subsection is guilty of 
a felony. 

  (4) If an individual signs a petition in violation of this section, any 
signature by that individual on the petition is invalid and must not be 
counted. 

 
MCL 168.544c provides, in relevant part: 
 

(8) An individual shall not do any of the following:  

(a) Sign a petition with a name other than his or her own.  

(b) Make a false statement in a certificate on a petition.  

(c) If not a circulator, sign a petition as a circulator.  

(d) Sign a name as circulator other than his or her own.  

(9) Except as otherwise provided in subsection (10), an individual who 
violates subsection (8) is guilty of a misdemeanor punishable by a fine 
of not more than $500.00 or imprisonment for not more than 93 days, 
or both.  

(10) An individual shall not sign a petition with multiple names. An 
individual who violates this subsection is guilty of a felony.  

(11) If after a canvass and a hearing on a petition under section 476 or 
552 the board of state canvassers determines that an individual has 
knowingly and intentionally failed to comply with subsection (8) or 
(10), the board of state canvassers may impose 1 or more of the 
following sanctions:  

(a) Disqualify obviously fraudulent signatures on a petition form on 
which the violation of subsection (8) or (10) occurred, without checking 
the signatures against local registration records.  

(b) Disqualify from the ballot a candidate who committed, aided or 
abetted, or knowingly allowed the violation of subsection (8) or (10) on 
a petition to nominate that candidate.  

(12) If an individual violates subsection (8) or (10) and the affected 
petition sheet is filed, each of the following who knew of the violation of 
subsection (8) or (10) before the filing of the affected petition sheet and 
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who failed to report the violation to the secretary of state, the filing 
official, if different, the attorney general, a law enforcement officer, or 
the county prosecuting attorney is guilty of a misdemeanor, punishable 
by a fine of not more than $500.00 or imprisonment for not more than 
1 year, or both:  

(a) The circulator of the petition, if different than the individual who 
violated subsection (8) or (10).  

(b) If the petition is a nominating petition, the candidate whose 
nomination is sought.  

(c) If the petition is a petition for a ballot question or recall, the 
organization or other person sponsoring the petition drive.  

(13) If after a canvass and a hearing on a petition under section 476 or 
552 the board of state canvassers determines that an individual has 
violated subsection (12), the board of state canvassers may impose 1 or 
more of the following sanctions:  

(a) Impose on the organization or other person sponsoring the petition 
drive an administrative fine of not more than $5,000.00.  

(b) Charge the organization or other person sponsoring the petition 
drive for the costs of canvassing a petition form on which a violation of 
subsection (8) or (10) occurred.  

(c) Disqualify an organization or other person described in subdivision 
(a) from collecting signatures on a petition for a period of not more 
than 4 years.  

(d) Disqualify obviously fraudulent signatures on a petition form on 
which a violation of subsection (8) or (10) occurred without checking 
the signatures against local registration records.  

(e) Disqualify from the ballot a candidate who committed, aided or 
abetted, or knowingly allowed a violation of subsection (8) or (10) on a 
petition to nominate that candidate.  

(14) If an individual refuses to comply with a subpoena of the board of 
state canvassers in an investigation of an alleged violation of 
subsection (8), (10), or (12), the board may hold the canvass of the 
petitions in abeyance until the individual complies.  

      *** 
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(16) The provisions of this section except as otherwise expressly 
provided apply to all petitions circulated under authority of the 
election law.
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INTRODUCTION 

Petitioners Unlock Michigan, George Fisher, and Nancy Hyde-Davis are the 

proponent and supporters of a statewide ballot proposal to repeal the Emergency 

Powers of Governor Act (EPGA), 1954 PA 302, under article 2, § 9 of the Michigan 

Constitution.  The EPGA was one of the statutes the Governor relied upon to control 

the spread of the COVID-19 pandemic through the issuance of executive orders. 

Petitioners’ proposal has generated significant controversy not only because 

of its subject matter, but because the media has reported various incidents of 

questionable circulation practices by Unlock Michigan and its paid and volunteer 

petition circulators.  Certain of these incidents were even investigated by the 

Department of Attorney General.    

Nevertheless, the Secretary of State had a duty to accept the timely filed 

petition and to refer the petition for canvassing by the Board of State Canvassers. 

The Board, in turn, has a duty to certify whether Unlock Michigan’s petition 

contains a sufficient or insufficient number of valid signatures by registered voters 

for placement on the ballot.   

But the Board voted 2-2 on a motion to certify the petition as sufficient, 

which means the Board deadlocked.  Because action of the Board is only effective 

upon concurrence of at least one member of each major political party appointed to 

the Board, the deadlock effectively denied Unlock Michigan’s initiative a place on 

the November 2022 General Election ballot in the event the Legislature does not 

first enact the proposal.  
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The Board was unable to pass the motion to certify because two members 

believed the Board should first investigate the claims of circulator misconduct and 

should promulgate rules for canvassing petition signatures before taking up 

certification of the petition.  

While the Board has the authority to investigate prohibited conduct related 

to the circulation of petitions, it is not mandated to do so, and the motion to 

investigate failed to pass.  Further, the question of whether administrative rules 

should be promulgated is a legal question the Board has no authority to resolve as 

part of the canvassing and certification process.  This is especially so where the 

Board has no duty or authority to promulgate rules, nor authority to direct the 

Secretary of State to do so. 

While the Secretary of State does not agree with all the arguments made by 

Unlock Michigan, because the Board has a legal duty to determine the sufficiency of 

the petition, and the Board was unable to perform that duty, the Secretary agrees 

that direction from the Court as to the performance of this duty is warranted. 
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COUNTER-STATEMENT OF FACTS AND PROCEEDINGS 

A. Brief overview of the Respondents’ duties with respect to 
initiative petitions. 

Article 2, § 9 of the Michigan Constitution empowers the people to propose 

laws or to enact or reject laws, called the initiative.  Const 1963, art 2, § 9.  With 

respect to initiatives, § 9 provides in relevant part: 

The people reserve to themselves the power to propose laws and to 
enact and reject laws, called the initiative . . . . To invoke the initiative 
. . . petitions signed by a number of registered electors, not less than 
eight percent for initiative . . . of the total vote cast for all candidates 
for governor at the last preceding general election at which a governor 
was elected shall be required. 

           * * *  
Any law proposed by initiative petition shall be either enacted or 
rejected by the legislature without change or amendment within 40 
session days from the time such petition is received by the legislature. . 
. .  

 
If the law so proposed is not enacted by the legislature within the 40 
days, the state officer authorized by law shall submit such proposed 
law to the people for approval or rejection at the next general election. . 
. . [Const 1963, art 2, § 9 (emphasis added).] 

 The Legislature has enacted laws to provide for the initiative process and 

prescribed certain duties for the Secretary and the Board to perform. 

1. Overview of the Secretary of State’s duties. 

 The Legislature has delegated the task of conducting proper elections to the 

Secretary of State, an elected Executive-branch officer, and the head of the 

Department of State.  Const 1963, art 2, § 4, art 5, §§ 3, 9.  Section 21 of the 

Michigan Election Law makes the Secretary the “chief election officer” with 
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“supervisory control over local election officials in the performance of their duties 

under the provisions of this act.”  MCL 168.21.   

But the Secretary of State’s duties with respect to initiative petitions is 

limited.  Citizens Protecting Michigan’s Constitution, 280 Mich App 273, 286 (2008).  

The Secretary acts as the filing official to receive petitions for referendum, 

initiative, and constitutional amendment.  MCL 168.471.  The first task attendant 

to the Secretary’s office is to “immediately” notify the Board upon the filing of any 

petition.  MCL 168.475(1).  Thereafter, if the Board certifies the sufficiency of the 

petition and approves the statement of purpose, the Secretary certifies the 

statement of purpose to the counties, MCL 168.648, and communicates the ballot 

wording to the media, counties, and local precincts.  MCL 168.477(2), MCL 168.480.  

The Secretary must also transmit the petition to the Legislature for enactment or 

rejection within 40 session days as required by the Constitution.  Const 1963, art 2, 

§ 9.  If the Legislature fails to enact the proposal within the 40 days, the question is 

placed on the ballot.  Id. 

2. Overview of the Director of Elections’ duties. 

The Director of Elections is appointed by the Secretary of State and 

supervises the Bureau of Elections.  MCL 168.32(1), MCL 168.34.  The Director of 

Elections is “vested with the powers and shall perform the duties of the secretary of 

state under . . . her supervision, with respect to the supervision and administration 

of the election laws.”  Id.  As “a nonmember secretary of the state board of 

canvassers,” the Director of Elections supervises the Bureau as it assists the Board 

in canvassing petitions, like the Unlock Michigan petition.  Id.  The Director is also 
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responsible for preparing ballot language for proposals with the approval of the 

Board.  MCL 168.32(2). 

3. Overview of the Board of State Canvassers’ duties. 

The Board is a bi-partisan constitutional board created by Const 1963, art 2, 

§ 7, and its duties and responsibilities are established by law.  See MCL 168.22, 

MCL 168.841.  The Legislature has empowered the Board to enforce the technical 

requirements set forth in the Michigan Election Law relating to the circulation and 

form of various petitions, including petitions to initiate legislation.  With respect to 

petitions, generally the Board’s “duty . . . is limited to determining the sufficiency of 

a petition’s form and content and whether there are sufficient signatures to warrant 

certification.”  Stand Up for Democracy v Sec’y of State, 492 Mich 588, 618 (2012).  

These duties are generally ministerial in nature, and in reviewing a petition 

the Board may not examine questions regarding the merits or substance of a 

proposal.  Leininger v Secretary of State, 316 Mich 644, 655–656 (1947) .  See also 

Gillis v Bd of State Canvassers, 453 Mich 881 (1996) Automobile Club of Michigan 

Committee for Lower Rates Now, 195 Mich App at 624 (1992) (“[T]he Board of State 

Canvassers possesses the authority to consider questions of form.”).  And in 

performing its function, the Board generally may not look beyond the four corners of 

the petition.  Michigan Civil Rights Initiative v Bd of State Canvassers, 268 Mich 

App 506, 519–520 (2005).  

The Board’s duties with respect to an initiative petition are two-fold.  First, 

under MCL 168.476(1) the Board must canvass the petition to ascertain if the 

petition has been signed by the requisite number of qualified and registered voters.  
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The Board’s canvassing duties are carried out by staff at the Bureau of Elections 

under the supervision of the Director of Elections.  MCL 168.32(1), 168.34.  Second, 

under MCL 168.477(1), the Board “shall make an official declaration of the 

sufficiency or insufficiency of an initiative petition no later than 100 days before the 

election at which the proposal is to be submitted.”  Essentially, the Board 

determines whether the petition has enough valid signatures, and whether the 

petition is in the proper form.   

In conducting this review, the Board is empowered to “hold hearings upon 

any complaints filed or for any purpose considered necessary by the board to 

conduct investigations of the petitions.”  MCL 168.476(2).  But this investigatory 

power is generally confined to the Board’s duties of determining whether there are 

sufficient signatures, and whether the petition is in proper form.  See Michigan 

Civil Rights Initiative, 268 Mich App at 516.    

B. The Unlock Michigan petition 

Petitioner Unlock Michigan is a registered ballot question committee.1  In 

June 2020, Unlock Michigan submitted its initiative petition to repeal the 

Emergency Powers of Governor Act, 1954 PA 302,2 to the Board of State Canvassers 

for approval as to form and for approval of the proposal’s summary.3  The Board 

 
1 See Unlock Michigan’s electronic filings at Michigan Committee Statement of 
Organization (nictusa.com) (accessed May 28, 2021).  
2 This Court held that the Emergency Powers of the Governor Act 
unconstitutionally delegated legislative power to the Executive branch of 
Government.  See House v Governor, ___ Mich ___ (2020). 
3 The statutes provide for the Board’s review of the petitions after they have been 
circulated and signatures obtained.  See MCL 168.475, 168.476, 168.477.  But for 
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approved the form of the petition and its summary on July 6, 2020.  (Ex A, 7/6/20 

Minutes.)  Proposed Intervenor Keep Michigan Safe (KMS) filed a mandamus action 

against the Board and Director of Elections Jonathan Brater challenging the 

summary of the proposal as approved, but the complaint was denied.  See Keep 

Michigan Safe v Board of State Canvassers, et al, Court of Appeals Docket No. 

354188, 8/17/20 Order denying complaint and Michigan Supreme Court Case No. 

161960, 9/25/20 Order denying leave to appeal.  

In September 2020, Attorney General Dana Nessel opened a criminal 

investigation into the circulation practices of the Unlock Michigan ballot proposal 

committee.  (Ex B, 9/28/20 Press Release.)  On October 2, 2020, Unlock Michigan 

filed its initiative petition with the Secretary of State.  (Ex C, Unlock Michigan 

Challenge Announcement).  Because this petition was filed during the run up to the 

November 2020 general election, the Bureau of Elections determined it could not 

begin to canvass the petition on behalf of the Board until after the New Year began.  

The Bureau’s plan to canvass the petition in 2021 was challenged in a lawsuit filed 

by Petitioner Unlock Michigan; however, no relief was granted.  See Unlock 

Michigan v Board of State Canvassers, et al, Michigan Supreme Court Case No. 

162132, 10/28/20 Order denying complaint.  

 
many years the Board has permitted committees to come before the Board and 
obtain pre-approval as to the form of their petitions before they are circulated.  
Committees may also obtain pre-approval of the 100-word summary of the proposal 
required to appear on a petition.  MCL 168.482(3), 168.482b(1).  All petition 
sponsors must file their petition with the Secretary of State before circulation.  See 
MCL 168.483a.  
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In February 2021, counsel for KMS wrote to the Board of State Canvassers 

and requested that the Board suspend any canvassing activity with respect to the 

Unlock Michigan petition until the Attorney General completed her criminal 

investigation.  (Ex D, 2/15/21 Letter.)  Counsel threatened legal action if the Board 

did not do so.  Id.  The Board considered KMS’s request at its February 25, 2021 

meeting but did not suspend canvassing activity.  KMS did not file a lawsuit at that 

time.  

The Bureau of Elections continued its canvass of the petition and on March 

26, 2021, announced the challenge deadline with respect to the Unlock Michigan 

petition and made the signature sample for the petition available to the public.  (Ex 

C.)  The deadline to submit challenges to the petition expired on April 9, 2021.  Id.  

On April 9, KMS filed a challenge to Unlock Michigan’s petition.  (Ex E, KMS 

Challenge.)  In its challenge before the Board of Canvassers, KMS argued that the 

Board should investigate the circulation practices of Unlock Michigan, that the 

Board’s petition and signature review practices violate the Administrative 

Procedures Act (APA) because they were not promulgated as rules, that the form of 

the petition is defective, including the summary, and that there are insufficient 

valid signatures.  Id.)  Unlock Michigan responded to the challenges.  (Ex F, Unlock 

Response.) 

On April 19, 2021, the Bureau released its staff report with the results of the 

canvass, including the canvass of the random signature sample, and recommended 

that the Board certify the petition as sufficient.  (Petitioners’ Compl, Ex 1, 4/19/21 
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Staff Report.)  Of the 500 signatures sampled, the Bureau determined that 434 

signatures were valid, and that 72 signatures were invalid, mostly due to the 

signer’s registration status.  Id.  Application of the Bureau’s statistical formula to 

this result, resulted in a determination that the petition had sufficient signatures 

for certification.  Id.  The same day, the Board issued its public meeting notice for a 

meeting to be held on April 22, 2021, to determine the sufficiency of the Unlock 

Michigan petition.4   

On April 21, 2020, Attorney General Nessel issued a press statement and 

accompanying memorandum explaining that the Department of Attorney General 

had concluded its investigation of Unlock Michigan and was not recommending that 

any charges be filed. (Ex G, 4/21/21 Press Release). 

The Board met on April 22, 2021 to vote on the sufficiency of the petition.  

After hearing arguments by counsel for both KMS and Unlock Michigan in 

connection with the challenges to the petition, Board Member Julie Matuzak moved 

that the Board conduct an investigation into the collection of signatures by Unlock 

Michigan.  (Petitioners’ Compl, Ex 6, 4/22/21 Trans, pp 44–46.)  That motion was 

supported by Member Jeanette Bradshaw.  Id., p 47.  Members Tony Daunt and 

Norm Shinkle expressed opposition to the motion.  Id., pp 48–49.  The Board voted 

upon the motion, with Members Matuzak and Bradshaw voting in favor, and 

Members Daunt and Shinkle voting against the motion, which resulted in a 2-2 

 
4 See meeting notice, available at BSC Meeting Notice (michigan.gov) (accessed May 
28, 2021).  
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vote, meaning that the motion failed.  Id., pp 51–52.  See MCL 168.22d(2) 

(establishing quorum of the Board as three members but requiring the vote of at 

least one member of each political party in order for action to be effective.)   

Member Matuzak then moved that the Board and the Bureau engage in the 

rulemaking process under the APA to establish rules for the canvassing of petition 

signatures.  Id., pp 52–53.  Member Bradshaw supported the motion.  Id., p 53.  

Members Daunt and Shinkle spoke in opposition to the motion.  Id., pp 53–59.  The 

Board then voted upon the motion, with Members Matuzak and Bradshaw voting in 

favor, and Members Daunt and Shinkle voting against the motion, which resulted 

in a 2-2 vote, meaning that the motion failed.  Id., pp 61–62.  Member Daunt then 

moved that the Board determine that the petition contained sufficient signatures, 

which motion was supported by Member Shinkle.  Id., p 62.   The Board then voted 

upon the motion, with Members Shinkle and Daunt voting in favor, and Members 

Matuzak and Bradshaw voting against the motion, which resulted in a 2-2 vote, 

meaning that the motion to certify failed.  Id., pp 63–64. 

By law, the Board must complete the canvass of the petition on or before the 

100th day before the November 2022 general election, as (a) the Board must approve 

ballot wording and assign a numerical ballot designation at least 60 days prior to 

Election Day, or by September 9, 2022, see MCL 168.480 and 168. 474a; and (b) the 

Legislature is afforded a period of 40 session days in which to enact the proposal, 

reject the proposal, or reject the proposal and submit an alternative proposal on the 

same subject to the electorate, see Const 1963, art 2, § 9.  (Ex L, Malerman 
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Affidavit, ¶ 6.)  In order to comply with these deadlines, a final determination as to 

the sufficiency of Petitioner’s initiative petition must be completed on or before July 

29, 2022.  Id. 

C. Procedural history 

On April 30, 2021, Petitioners Unlock Michigan and several supporters filed 

the instant complaint for mandamus relief and brief in support of their complaint 

against Secretary of State Benson, Director of Elections Jonathan Brater, and the 

Board.  For relief, Petitioners requests that this Court grant a writ of mandamus 

and order Respondents to take all necessary actions to certify the petition as 

sufficient and transmit it to the Legislature as required by article 2, § 9.  

(Petitioner’s Compl, pp 33-34).  On May 25, 2021, 29 days after the complaint was 

filed, KMS moved to intervene as a Respondent in this matter.  KMS also filed a 

brief in opposition to Unlock Michigan’s complaint for mandamus.  Unlock Michigan 

filed a response in opposition to the motion to intervene on May 25, 2021.  While the 

state Respondents did not oppose KMS’s motion to intervene, it may be necessary 

for the state Defendants to respond to KMS’s brief in opposition to Petitioners’ 

complaint for mandamus relief.  The state Respondents will do so as soon possible. 

STANDARD OF REVIEW 

Although courts have held that mandamus is the appropriate remedy for a 

party seeking to compel action by election officials, see, e.g., Wolverine Golf Club v 

Secretary of State, 24 Mich App 711 (1970), aff’d 384 Mich 461 (1971); Automobile 

Club of Mich Committee for Lower Rates Now v Secretary of State (On Remand), 195 

Mich App 613 (1992), a writ of mandamus remains an extraordinary remedy and 
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will only be issued where:  “(1) the party seeking the writ has a clear legal right to 

performance of the specific duty sought, (2) the defendant has the clear legal duty to 

perform the act requested, (3) the act is ministerial, and (4) no other remedy exists 

that might achieve the same result,” Citizens Protecting Michigan’s Constitution v 

Sec’y of State, 280 Mich App 273, 284 (2008), aff’d in result, 482 Mich 960 (2008), 

citing Tuggle v Dep’t of State Police, 269 Mich App 657, 668 (2005).  The specific act 

sought to be compelled must be of a ministerial nature, which is prescribed and 

defined by law with such precision and certainty as to leave nothing to the exercise 

of discretion or judgment.  Citizens Protecting Michigan’s Constitution, 280 Mich 

App at 286.  “The burden of showing entitlement to the extraordinary remedy of a 

writ of mandamus is on the plaintiff.”  White-Bey v Dept of Corrections, 239 Mich 

App 221, 223 (1999).  

At times, courts have resolved “threshold” legal questions involving the 

constitutionality of an action or statute in the context of a mandamus action.  See, 

e.g., Citizens Protecting Michigan’s Constitution, 280 Mich App at 283, quoting 

Michigan United Conservation Clubs v Sec’y of State, 463 Mich 1009 (2001).  See 

also Wolverine Golf Club v Sec’y of State, 384 Mich 461, 466 (1971). 

ARGUMENT 

I. While the Board of Canvassers has a clear legal duty to declare the 
sufficiency or insufficiency of Unlock Michigan’s petition, the Board 
deadlocked as to the sufficiency of the petition and was unable to 
make an official declaration.   

While the Board has a legal duty to make a declaration as to the sufficiency 

of Unlock Michigan’s petition, see MCL 168.477, the Board was unable to do so after 
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it deadlocked on a motion to certify the petition as sufficient.  Because the Board did 

not perform its duty, further instruction from this Court is necessary to guide the 

Board’s conduct. 

A. The Board is authorized to investigate certain prohibited 
conduct by petition circulators and signers, but it does not 
have a mandated duty to do so. 

The Board deadlocked over a motion to investigate the signatures and 

signature collection processes used by Unlock Michigan, and two members later 

declined to certify the petition as sufficient due to their opinion that an 

investigation should first be conducted. 

In its complaint before the Board, KMS argued that the Board should decline 

to certify Unlock Michigan’s petition until the Board investigated the practices of 

various trainers and circulators of the petition.  (Ex E, KMS Challenge, pp 7–12.)  

KMS complained of various training activities that encouraged illegal conduct, that 

circulators were not checking to ensure signers were registered, that petitions were 

left unattended, and that circulators signed other persons names.  Id., pp 7–10.  

KMS argued that the Board has authority to investigate these allegations under 

MCL 168.476(2).  Id., pp 10–11.   

The Board does have limited, discretionary authority to investigate petitions 

under § 476(2), which provides: 

The board of state canvassers may hold hearings upon any complaints 
filed or for any purpose considered necessary by the board to conduct 
investigations of the petitions. To conduct a hearing, the board may 
issue subpoenas and administer oaths. The board may also adjourn 
from time to time awaiting receipt of returns from investigations that 
are being made or for other necessary purposes, but shall complete the 
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canvass at least 2 months before the election at which the proposal is 
to be submitted. [MCL 168.476(2) (emphasis added).] 

 This section has been interpreted by the Michigan Court of Appeals as 

permitting the Board to hold hearings upon matters within its authority under 

§ 476(1): 

[I]t is clear to us that the Legislature has only conferred upon the 
Board the authority to canvass the petition “to ascertain if the 
petitions have been signed by the requisite number of qualified and 
registered electors.” MCL 168.476(1). MCL 168.476(1) clearly indicates 
that this authority encompasses examining the validity of the 
signatures and the registration status of each elector whose signature 
appears on the petition and investigating any doubtful signatures. 
Moreover, it is also clear that the Legislature, through MCL 
168.476(2), only conferred upon the board the right to hold hearings, 
should a complaint be filed or for any purpose considered necessary “to 
conduct investigations of the petitions.” We cannot construe § 476(2) as 
a delegation of additional authority or as an expansion beyond the 
authority prescribed under § 476(1).  [Michigan Civil Rights Initiative, 
268 Mich App at 519.]5 

 Since that decision, the Legislature has amended the Election Law in certain 

relevant respects. 

 Under § 482(6) and § 544c(1), initiative petitions must contain a “certificate 

of circulator,” which provides the following: 

CERTIFICATE OF CIRCULATOR 

The undersigned circulator of the above petition asserts that he or 
she is 18 years of age or older and a United States citizen; that each 
signature on the petition was signed in his or her presence; that he or 
she has neither caused nor permitted a person to sign the petition more 
than once and has no knowledge of a person signing the petition more 

 
5 The question before the Court of Appeals in the Michigan Civil Rights Initiative 
case was whether the Board was authorized to investigate claims that circulators 
misled voters into signing petitions.  The Court concluded the Board did not have 
the authority to do so under § 476(1) and (2).  268 Mich App at 519-520, lv den, 474 
Mich 1099, recon den, 475 Mich 903 (2006). 
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than once; and that, to his or her best knowledge and belief, each 
signature is the genuine signature of the person purporting to sign the 
petition, the person signing the petition was at the time of signing a 
registered elector of the city or township listed in the heading of the 
petition, and the elector was qualified to sign the petition. 

Circulator—Do not sign or date certificate until after circulating 
petition. 

         If the circulator is not a resident of Michigan, the circulator shall 
make a cross or check mark on the line provided, otherwise each 
signature on this petition sheet is invalid and the signatures will not 
be counted by a filing official. By making a cross or check mark on the 
line provided, the undersigned circulator asserts that he or she is not 
a resident of Michigan and agrees to accept the jurisdiction of this 
state for the purpose of any legal proceeding or hearing that concerns 
a petition sheet executed by the circulator and agrees that legal 
process served on the secretary of state or a designated agent of the 
secretary of state has the same effect as if personally served on the 
circulator. 

_______________________________________________ 
(Printed Name and Signature of Circulator) (Date) 

 _______________________________________________ 
(Complete Residence Address (Street and Number or Rural 
Route)) Do not enter a post office box 

 _______________________________________________ 
(City or Township, State, Zip Code) 

 _______________________________________________ 
(County of Registration, if Registered to Vote, of a Circulator 
who is not a Resident of Michigan) 

Warning-A circulator knowingly making a false statement in the above 
certificate, a person not a circulator who signs as a circulator, or a 
person who signs a name other than his or her own as circulator is 
guilty of a misdemeanor.  [MCL 168.544c(1) (emphasis added).] 

In 2018, the Legislature amended the Election Law to add MCL 168.482a, 

which provides, in part: 

(3) If the circulator of a petition under section 482 provides or uses a 
false address or provides any fraudulent information on the certificate 
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of circulator, any signature obtained by that circulator on that petition 
is invalid and must not be counted. 

      *** 
(5) Any signature obtained on a petition under section 482 that was not 
signed in the circulator’s presence is invalid and must not be counted.  
[MCL 168.482a, as amended by 2018 PA 608.] 

In a subsequent Act, the Legislature also added MCL 168.482e, which 

provides in relevant part: 

 (1) An individual shall not do any of the following regarding a petition 
under section 482: 

  (a) Sign a petition with a name other than his or her own. 

  (b) Make a false statement in a certificate on a petition. 

  (c) If not a circulator, sign a petition as a circulator. 

  (d) Sign a name as circulator other than his or her own. 

      *** 
  (3) An individual shall not sign a petition under section 482 with 
multiple names. . . .  

  (4) If an individual signs a petition in violation of this section, any 
signature by that individual on the petition is invalid and must not be 
counted.  [MCL 168.482e, as amended by 2018 PA 650.] 

 In the former section, § 482a, the Legislature described conduct by a 

circulator that will result in all signatures on a petition sheet being rendered 

invalid.  In the later section, § 482e, the Legislature described prohibited conduct 

and provided for the invalidation of individual signatures by signers or circulators.  

 For the most part, the prohibited conduct described in § 482a and § 482e, is 

not something that would be discovered or checked by the Bureau of Elections in 
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canvassing petitions for the Board.6  This is because the prohibited conduct would 

not be evident from the face of the petitions, for example whether electors signed in 

the presence of the circulator, and § 476(1) only contemplates going beyond the face 

of the petition to check the registration status of signers and the genuineness of 

their signatures against the qualified voter file during the canvass.  MCL 

168.476(1). 

 Rather, as in this case, this type of conduct would be brought to the Board’s 

attention via a complaint or challenge filed with the Board under § 477(2), (3).  The 

question then becomes what is the Board’s duty when presented with purported 

evidence of prohibited conduct.   

 Section 544c of the Election Law is applicable to initiative petitions “except as 

otherwise expressly provided.”  MCL 168.544c(16).  Subsections 544c(8) and (11) 

provide that the Board may take certain actions with respect to prohibited conduct.   

Similar to § 482e, subsection 544c(8) provides: 

(8) An individual shall not do any of the following: 

  (a) Sign a petition with a name other than his or her own. 
 

(b) Make a false statement in a certificate on a petition. 
 

(c) If not a circulator, sign a petition as a circulator. 
 

(d) Sign a name as circulator other than his or her own. 

 
6 If the Bureau reviews a signature against the qualified voter file and determines it 
is not genuine or authentic, it is possible that the petition was signed by an 
individual “with a name other than his or her own.”  MCL 168.482e(1)(a).  However, 
the Bureau would or already rejects such signatures as invalid under § 476(1).  
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 Subsection 544c(11) provides that the Board of State Canvassers may take 

certain actions with respect to violations of these provisions: 

If after a canvass and a hearing on a petition under section 476 . . . the 
board of state canvassers determines that an individual has knowingly 
and intentionally failed to comply with subsection (8) . . ., the board of 
state canvassers may impose . . . the following sanctions: 

(a) Disqualify obviously fraudulent signatures on a petition form on 
which the violation of subsection (8) . . . occurred, without checking the 
signatures against local registration records. [MCL 168.544c(11)(a).] 

Section 544c(12) provides for the imposition of additional criminal and civil 

penalties against persons or organizations who knew of the § 544c(8) violations and 

did not report those violations.  MCL 168.544c(12).  And under § 544c(13), the 

Board of State Canvassers may take additional actions against those persons or 

organizations: 

If after a canvass and a hearing on a petition under section 476 . . . the 
board of state canvassers determines that an individual has violated 
subsection (12), the board of state canvassers may impose 1 or more of 
the following sanctions: 

(a) Impose on the organization or other person sponsoring the 
petition drive an administrative fine of not more than $5,000.00. 

(b) Charge the organization or other person sponsoring the 
petition drive for the costs of canvassing a petition form on 
which a violation of subsection (8) . . . occurred. 

(c) Disqualify an organization or other person described in 
subdivision (a) from collecting signatures on a petition for a 
period of not more than 4 years. 

(d) Disqualify obviously fraudulent signatures on a petition form 
on which a violation of subsection (8) . . . occurred without 
checking the signatures against local registration records. . . . 
[MCL 168.544c(13)(a)-(d).]  
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 Based on these provisions in § 544c, the Board is authorized under § 476(2) to 

hold hearings to conduct investigations into violations of § 544c(8) and (12) by 

petition signers, circulators, and other persons or organizations.  And if the Board 

determines that there have been knowing and intentional violations, one of the 

possible sanctions is the disqualification of “obviously fraudulent signatures” on the 

affected petition sheet(s).  This authority to investigate these violations is confirmed 

by § 544c(14), which provides that “[i]f an individual refuses to comply with a 

subpoena of the board of state canvassers in an investigation of an alleged violation 

of subsection (8), (10), or (12), the board may hold the canvass of the petitions in 

abeyance until the individual complies.”  MCL 168.544c(14).   

 There is, however, a conflict between § 544c and § 482a.  Subsections 

544c(11) and (13) provide that the Board “may” disqualify “obviously fraudulent 

signatures” as a remedy for violations of § 544c(8).  But § 482a expressly requires 

the invalidation of “any signature” on a petition sheet where the circulator provides 

a false address or other fraudulent information in the certificate of circulator, or 

where the signature was not signed in the circulator’s presence.  MCL 168.482a(3), 

(5).  Under § 482a, the signatures need not be “obviously fraudulent” to be 

disqualified.    

 Reading these statutes together, as required by principles of statutory 

construction, leads to a reasonable construction that the Board has authority to 

conduct hearings for the purpose of investigating whether a person signed someone 

else’s name to a petition; made “a false statement in a certificate on a petition”; 
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signed a petition as a circulator when the person was not the circulator; or signed 

someone else’s name as the circulator.  MCL 168.544c(8), (11); MCL 168.482e(1).  

But if the Board determines that a person has “knowingly and intentionally” made 

a “false statement in a certificate,” which would include providing a “false address 

or other fraudulent information” in the certificate of circulator, see, e.g., Protecting 

Michigan Taxpayers v Board of State Canvassers, 324 Mich App 240, 247 (2018), the 

penalty must be the disqualification of all signatures on the affected petition sheets.  

MCL 168.544c(11); MCL 168.482a(3).  A “false statement in a certificate” would also 

include circumstances where signers signed outside the presence of the circulator 

contrary to the requirements of the “certificate of circulator.”  MCL 168.544c(1); 

MCL 168.482a(5). 

 Based on these provisions, the Board is authorized to “investigate” certain of 

the allegations described by KMS in its challenge, such as circulators not being 

present while voters sign a petition.  No provision in § 544c, § 477(2), § 482a, or 

§ 482e, however, mandates that the Board hold hearings to investigate whether 

violations have occurred; the Board is simply authorized to do so.  Indeed, § 476(2) 

expressly states that the Board “may hold hearings.”   

Thus, the Board can review and weigh the information and evidence put 

before it in a complaint, and exercise discretion as to whether to take the additional 

step of investigating the alleged wrongdoing through additional hearings.  This 

grant of discretion to the Board makes sense in that the violations can also be 

prosecuted as criminal offenses under § 544c and § 482e, thereby targeting the 
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specific perpetrators instead of the initiative process preserved to the People by the 

Constitution.  Const 1963, art 2, § 9.   

Accordingly, while the Board could have held additional hearings to 

investigate whether signers or circulators of Unlock Michigan’s petition violated 

§ 482e(1), § 544c(8), or whether the committee or others violated § 544c(12), it was 

not required to do so.  And while two Board members supported a motion to hold 

hearings and conduct such an investigation, the motion failed.  After that, the 

Board did not have grounds to decline to certify Unlock Michigan’s petition on that 

basis. 

B. The Board does not have authority to promulgate rules for 
petition standards or to direct the Secretary of State to 
promulgate such rules. 

The Board deadlocked over a motion to commence the rulemaking process to 

establish rules for the canvassing of petitions, and two members later declined to 

certify the petition as sufficient in light of their view that rulemaking should first be 

conducted. 

KMS argued in its challenge that the Board could not canvass Unlock 

Michigan’s petition because the “Board’s petition and signature review practices 

were not promulgated under the” APA.  (Ex E, KMS Challenge, p 12). 

The Board, itself, has only limited authority to make rules.  The Board has 

the authority granted it under § 33 of the APA, MCL 168.233, to establish rules for 

its organization and for procedures available to the public.  The Board has 

established such rules. See AACS 1997, R. 168.841 et seq.  The Board also has 

specific authority to make “rules and regulations” for the conducting of recounts.  
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MCL 168.889.  The Board has established these rules as well.  See AACS 1997, R. 

168.901 et seq. 

Outside § 33 and § 889, the Board does not have any independent rulemaking 

authority.  Rather, it is the Secretary of State who is generally authorized to 

promulgate rules under the Michigan Election Law.  See MCL 168.31(1)(a), (2); 

MCL 168.794c; MCL 168.797b.  In the same vein, the Board does not have any 

express or inherent authority to direct or require the Secretary of State to engage in 

the rulemaking process.  See, e.g., Citizens for the Protection of Marriage v Board of 

State Canvassers, 263 Mich App 487, 492 (2004) (Board is an “agency” with “no 

inherent power.  Any authority it may have is vested . . . in statutes, or by the 

Constitution.”).  

Further, while KMS argued that the Board should decline to certify Unlock 

Michigan’s petition as sufficient because the Secretary has not promulgated uniform 

petition standards, the question of whether she must do so and what the effect is of 

failing to do so, is a legal question the Board lacks authority to decide, and which is 

irrelevant in the context of declaring the sufficiency or insufficiency of a petition.  

Under § 476 and § 477, the Board’s duties are generally ministerial in nature and 

confined to determining whether a petition is in the proper form and contains 

sufficient, genuine signatures of qualified and registered electors.  See, e.g., Stand 

Up for Democracy, 492 Mich at 618.  No statute authorizes the Board to decline to 

certify a petition on the grounds that another entity, here the Secretary of State, 

has not promulgated rules.  
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C. To the extent the Secretary of State is required to promulgate 
“uniform standards” for petition signatures, the absence of 
such standards should not suspend the right of initiative under 
the Constitution or the circulation of other types of petitions.  

Before the Board, KMS essentially argued that every part of the Board’s 

processes for canvassing petitions was required to be promulgated as a rule under 

§ 31(2), but it specifically noted the need for a rule on signature matching standards 

and the random sampling process. (Ex E, KMS Challenge, pp 12–17).  But KMS’s 

view of what must be promulgated is over-inclusive, and it is unclear from the 

statute exactly what standards must be promulgated. 

1. It is unclear what “uniform standards” are required to be 
promulgated.  

In 1999, the Legislature amended various sections of the Michigan Election 

Law to provide that the qualified voter file may be used to determine the validity of 

signatures on petitions, whether nominating, recall, or initiatives, by verifying the 

registration of signers.  See 1999 PA 219,7 1999 PA 220.8   

As part of those amendments, the Legislature amended § 31 to provide that 

the Secretary may promulgate rules to establish uniform standards for petition 

signatures:  

(2) Pursuant to the administrative procedures act of 1969, 1969 PA 
306, MCL 24.201 to 24.328, the secretary of state may promulgate 
rules establishing uniform standards for state and local nominating, 
recall, and ballot question petition signatures. The standards for 
petition signatures may include, but need not be limited to, standards 
for all of the following:  

 
7 See Michigan Legislature - House Bill 5061 (1999) (accessed May 28, 2021). 
8 See Michigan Legislature - House Bill 5064 (1999) (accessed May 28, 2020). 
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(a) Determining the validity of registration of a circulator or 
individual signing a petition.  

(b) Determining the genuineness of the signature of a circulator 
or individual signing a petition.  

(c) Proper designation of the place of registration of a circulator 
or individual signing a petition.  [MCL 168.31(2), as added by 
1999 PA 220 (emphasis added).] 

In 2005, the Legislature again amended the Michigan Election Law.  Public 

Act 71 of 2005 amended the law to require that the qualified voter file contain the 

digitized signatures of electors, and to require the use of these digitized signatures 

for the purpose of determining the genuineness of signatures on petitions if the file 

contained a digitized signature.  See 2005 PA 71.9  Relevant here, § 476 was 

amended to require the Board to use the qualified voter file with respect to 

signatures on initiative petitions:  “The qualified voter file shall be used to 

determine the validity of petition signatures by verifying the registration of signers 

and the genuineness of signatures on petitions when the qualified voter file contains 

digitized signatures.”  MCL 168.476(1).  

Along with this amendment, the Legislature amended § 31(2) to require that 

the Secretary of State promulgate rules to establish uniform standards for petition 

signatures but kept the permissive “may” for the three example standards: 

Pursuant to the administrative procedures act of 1969, 1969 PA 306, MCL 
24.201 to 24.328, the secretary of state shall promulgate rules establishing 
uniform standards for state and local nominating, recall, and ballot 
question petition signatures.  The standards for petition signatures may 
include, but need not be limited to, standards for all of the following . . . 
[MCL 168.31(2), as amended by 2005 PA 71 (emphasis added).]  

 
9 See Michigan Legislature - Senate Bill 0513 (2005) (accessed May 28, 2021).  

R
EC

EIV
ED

 by M
SC

 5/28/2021 5:21:10 PM

http://www.legislature.mi.gov/(S(v5b412aasar2k2wmpyq4cbuf))/mileg.aspx?page=getObject&objectName=2005-SB-0513


 

25 

 These amendments took effect January 1, 2007.  See 2005 PA 71, Enacting 

section 3.  Neither of the previous Secretaries of State, Terri Lynn Land and Ruth 

Johnson, promulgated rules under § 31(2), nor has Secretary Benson done so since 

taking office in January of 2019.  

The Secretary acknowledges that § 31(2) provides that the Secretary “shall 

promulgate rules.”  MCL 168.31(2).  The statute refers to “uniform standards for 

state and local nominating, recall, and ballot question petition signatures.”  Id.  

Because these standards are to apply to all different types of petitions at the state 

and local levels, their scope would be limited to procedures that could or would 

apply uniformly to each type of petition.  And the scope of the standards is further 

limited to standards for “petition signatures.”  The Legislature gave three examples 

of possible standards: (a) for determining the validity of the registration of a 

circulator or individual signing a petition; (b) for determining the genuineness of 

the signature of a circulator or individual signing a petition, including digitized 

signatures; and (c) for determining the proper designation of the place of 

registration of a circulator or individual signing a petition.  MCL 168.31(2)(a)-(c).   

These examples demonstrate that the Legislature’s concerns lay with a 

signer’s registration status10 and the genuineness of the signer’s or circulator’s11 

 
10 Circulators no longer need to be registered to vote in order to circulate petitions, 
however, out-of-state circulators must include their county of registration if they are 
registered to vote on the petitions they circulate.  See MCL 168.544c(1). 
11 Circulators must sign their names as well or the petition sheet will be invalid.  
MCL 168.544c(5), 168.482(6).  But there is no specific statute requiring the Board of 
Canvassers to determine the genuineness of circulator signatures as part of the 
canvass.  Section 476 only requires the Board to “canvass the petitions to ascertain 
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signature.  Outside of those issues, it is unclear what other types of “standards” the 

Legislature contemplated could or should be promulgated as “uniform standards . . . 

for petition signatures.”  MCL 168.31(2).  

With respect to voter registration, the law is comprehensive.  For example, 

regarding initiative petitions like Unlock Michigan’s, for a signature to count, the 

voter must be registered within the city or township the voter designates on the 

petition at the time of signing.  MCL 168.544c(6), 168.544d, 168.476(1).  See also 

Const 1963, art 2, §§ 1, 9.  And under § 476, the qualified voter file must be used to 

verify the registration of petition signers: 

. . . .  The qualified voter file shall be used to determine the validity of 
petition signatures by verifying the registration of signers  . . . . If the 
qualified voter file indicates that, on the date the elector signed the 
petition, the elector was not registered to vote, there is a rebuttable 
presumption that the signature is invalid. If the qualified voter file 
indicates that, on the date the elector signed the petition, the elector 
was not registered to vote in the city or township designated on the 
petition, there is a rebuttable presumption that the signature is 
invalid. . . .  [MCL 168.476(1) (emphasis added).] 

When voters sign initiative petitions, they must include their street address 

or rural route, and their city or township if signing a countywide petition form.  

MCL 168.544c(2), (6), 168.544d, 168.482(6).  If a voter fails to include his or her 

street address or rural route, the signature cannot be counted.  MCL 168.544c(2).12  

 
if the petitions have been signed by the requisite number of qualified and registered 
electors.”  MCL 168.476(1) (emphasis added).  
12 The voter, however, can include a mailing address if the mailing address 
incorporates the political jurisdiction in which the person is registered to vote.  MCL 
168.552a(2).  Also, if a voter fails to designate his or her city or township on the 
petition, that will not invalidate the signature if the city and an adjoining township 
have the same name.  MCL 168.552a(1).   
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Using this information, Bureau staff will look up the signer in the qualified voter 

file to determine if the voter was, in fact, registered to vote “in the city or township 

designated on the petition” on the day of signing.  MCL 168.476(1).  Virtually every 

part of this review process is dictated by statute.  

Turning to signatures, voters must include their signatures on an initiative 

petition to be counted. MCL 168.544c(2), MCL 168.544d, MCL 168.482(6).  And a 

signature will not be counted if it is not, in fact, the voter’s signature.  MCL 

168544c(8)(a), MCL 168.482e(1)(a), (4).  As with registration verification, the 

qualified voter file must be used to verify the genuineness of a voter’s signature 

unless the voter does not have a digitized signature on file: 

. . . . The qualified voter file shall be used to determine the validity of 
petition signatures by verifying . . . the genuineness of signatures on 
petitions when the qualified voter file contains digitized signatures. . . . 
If the board is unable to verify the genuineness of a signature on a 
petition using the digitized signature contained in the qualified voter 
file, the board may cause any doubtful signatures to be checked 
against the registration records by the clerk of any political subdivision 
in which the petitions were circulated, to determine the authenticity of 
the signatures or to verify the registrations. . . . [MCL 168.476(1).] 

 To perform this review, Bureau staff pull up the voter in the qualified voter 

file and compare the voter’s digitized signature with the voter’s handwritten 

signature on the petition.  While there is no rule or specific instructional document 

advising Bureau staff as to how to perform signature comparisons for the Board, the 

staff have long followed the same principles the Bureau has advised local clerks to 

use when comparing signatures on absent voter ballots.  As KMS noted in its 

challenge, the Court of Claims held on March 9, 2021 in a different case that these 

signature verification standards were invalid because they had not been 
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promulgated under the APA pursuant to MCL 168.31(1)(a).  (Ex H, Genetski v 

Secretary of State et al, COC Case No. 20-000216-MM.)  The Court’s decision was 

premised on the fact that compliance with the standards and the terms therein was 

mandatory.  Id.  The Bureau has re-issued the signature verification guidance 

removing the mandatory element.  (Ex I, Signature Verification guidance).  Again, 

these standards reflect the Bureau’s longstanding process with respect to signature 

comparisons, including any signature comparisons performed with respect to the 

Unlock Michigan petition.  Id., pp 2–4. 

 A uniform standard for performing signature comparisons to verify the 

genuineness of petition signatures is one of the three potential standards the 

Legislature identified in § 31(2).  But the Legislature’s use of the phrase “may 

include, but need not be limited to” before listing the three potential “standards” 

suggests that while the Secretary could promulgate these standards, she could also 

choose not to promulgate those standards and instead promulgate other uniform 

standards of her choosing.   

Furthermore, as the Secretary understands § 31(2), to require promulgation 

under the APA any proposed standard would still have to meet the definition of a 

“rule.”  See MCL 24.207 (“‘Rule’ means an agency regulation, statement, standard, 

policy, ruling, or instruction of general applicability that implements or applies law 

enforced or administered by the agency, or that prescribes the organization, 

procedure, or practice of the agency[.]”)  With respect to the Bureau’s process for 

verifying a signer’s registration and reviewing petition sheets, the Bureau does 
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little more than follow the text of the relevant statutes.  A rule of this type would be 

redundant and not necessarily required to be promulgated.  And the Court’s 

decision in Genetski simply confirms what the Legislature had already determined 

here—that a uniform standard for signature verification would be an appropriate 

rule—should the Secretary determine to make such a standard.   

Regarding the Board’s statistical random sampling process, this process does 

not need to be promulgated as a rule under § 31(2).  Again, § 31(2) contemplates 

“uniform standards” that would apply to “state and local nominating, recall, and 

ballot question petition signatures.”  MCL 168.31(2).  The random sampling process 

is only used by the Board of State Canvassers and only in conjunction with 

initiatives and referendums under the Constitution.  Thus, there is no “uniform 

standard” to be promulgated that would have application beyond the Board itself.  

Further, the Board and the Bureau have been utilizing this statistical sampling 

process since  1990.  (Ex K, Malerman Affidavit, ¶ 7).  See, e.g, Taxpayers United for 

Assessment Cuts v Austin, 994 F2d 291, 299 (CA 6, 1993) (discussing random 

sampling process and determining process did not violate the plaintiffs’ 

constitutional rights).  If the Legislature believed that this longstanding process 

should be promulgated as a “unform standard” it could have required as much in 

the 1999 or 2005 legislation; however, it did not do so.   

Finally, while the delayed effective date of the 2005 amendment was perhaps 

intended to give the then Secretary of State time to promulgate standards, § 31(2) 

does not contain an express date by which standards had to be promulgated.  

R
EC

EIV
ED

 by M
SC

 5/28/2021 5:21:10 PM



 

30 

Indeed, if the Legislature had intended a fixed deadline for making rules, it simply 

could have provided for that in the text of § 31(2) itself.   

Moreover, it is not as if the Secretary of State has done nothing.  While there 

are no promulgated “standards”, Secretary Benson has provided instructional 

guidance for circulating initiative petitions.  Section 31(1) provides that the 

Secretary “shall . . . issue instructions” “for the conduct of elections . . . in 

accordance with the laws of this state,” and shall “[p]rescribe and require uniform 

forms, notices, and supplies the secretary of state considers advisable for use in the 

conduct of elections[.]”  MCL 168.31(1)(a), (e).  Secretary Benson has published a 

comprehensive instructional document entitled Sponsoring a Statewide Initiative, 

Referendum or Constitutional Amendment Petition.13  This document walks 

through the petition process from circulation to filing.  Id.  There are also related 

instructions for circulating countywide petition forms14 and city/township petition 

forms that apply to circulating any petition at the state or local level.15  Further, the 

Secretary is authorized to “advise” and “direct” local elections officials should they 

have questions regarding the registration status or genuineness of voter signatures 

on petitions filed at the local level.  MCL 168.31(1)(b).  

 
13 See Sponsoring a Statewide Initiative, Referendum or Constitutional Amendment 
Petition, Initiative_and_Referendum_Petition_Instructions_2019-
20_061119_658168_7.pdf (michigan.gov) (accessed May 28, 2021). 
14 See Circulating Countywide Nominating and Qualifying Petition Forms, August 
29, 1997 (michigan.gov) (accessed May 28, 2021). 
15 See Circulating and Canvassing City/Township Petition Forms (April 2020), 
August 29, 1997 (michigan.gov) (accessed May 28, 2021). 
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Thus, while § 31(2) does mandate that the Secretary promulgate uniform 

standards for petition signatures, the lack of clarity regarding the content of the 

required standards and the lack of an express deadline, has stymied Secretaries 

from engaging in the process.   

2. The absence of promulgated “uniform standards” should 
not require suspension of the right of initiative or the 
circulation of other types of petitions. 

KMS argued in its complaint before the Board that the Board could not 

consider or continue to canvass Unlock Michigan’s petition until “uniform 

standards” were promulgated.  (Ex E, KMS Challenge, p 17.)  But even if the 

Secretary is required to promulgate standards under § 31(2), petition canvassing 

should not grind to halt because of it.  

The Board and the Bureau have been utilizing the same canvassing 

procedures for decades, barring legislative changes over the years, and no 

committee or person has argued that the Board’s canvassing procedures must be 

promulgated by rule in order to apply to a petition.  

Furthermore, halting canvassing while rulemaking is pursued would 

prejudice the Secretary of State and her Bureau of Elections.  Under this scenario, 

the Bureau would have to re-canvass the Unlock Michigan petition all over again at 

some point in the future.  Moreover, the Bureau is currently canvassing an 

initiative petition filed by Fair and Equal Michigan.16  If the Board were required to 

 
16 The Bureau just released the signature sample and announced the challenge 
deadline for Fair and Equal Michigan’s petition on May 19, 2021.  See 
Announcement_-_Fair_and_Equal_MI_Challenge_Deadline_051921_725985_7.pdf 
(michigan.gov) (accessed May 28, 2021). 
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halt canvassing on Unlock Michigan’s petition, the Bureau would presumably also 

have to halt canvassing of Fair and Equal Michigan’s petition.  This result would 

unquestionably prejudice the Secretary and the Bureau.  It would require the 

Bureau to incur the time and expense of recanvassing both petitions at or about the 

same time, and since there would be no certainty as to when that would occur given 

that rulemaking can take up to a year, (Ex J, Rulemaking Manual, p 30), it is 

unclear what other Bureau functions recanvassing would interfere with, i.e., 

conducting elections, reviewing other petitions.   

But not only does the requested relief prejudice the Secretary, it would 

prejudice Petitioners and other ballot proposal committees who have or will seek to 

circulate petitions with the intent to place proposals on the 2022 ballot.  It would be 

patently unfair to require the Secretary to promulgate administrative rules and 

retroactively apply them to petitions that have already been filed, where the 

sponsors have no opportunity to strike noncompliant signatures or take whatever 

other steps are necessary to comply to with the new rules.  And it would be unfair to 

delay future petition circulation by ballot proposal committees seeking to access the 

November 2022 ballot until uniform standards are promulgated.17  

 
17 In addition, if § 31(2) is interpreted to require the suspension of statewide ballot 
proposals, because it requires uniform standards for state and local nominating and 
recall petitions, presumably the same argument would apply to these petitions as 
well.  Meaning candidates and recall proponents could not circulate petitions or 
have those petitions canvassed by the requisite filing official until the Secretary of 
State promulgates standards under § 31(2). 
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It must be recalled that the right to initiate or refer legislation, and the right 

to seek amendment of the Constitution, is reserved to the People of Michigan by the 

Constitution. See Const 1963, art 2, § 9, art 12, § 2.  While these provisions are self-

executing, the Legislature can supplement them so long as the legislation does not 

unduly burden or curtail the rights secured by the Constitution.  See, e.g., Wolverine 

Golf Club v Hare, 384 Mich 461, 466 (1971); Durant v Dep’t of Educ, 186 Mich App 

83, 98 (1990), citing Hamilton v Sec of State, 227 Mich 111, 125 (1924). 

In this case, interpreting § 31(2) as requiring the halting or suspension of 

petition canvassing and circulation while the Secretary pursues rulemaking 

(assuming she must), would unduly burden or curtail the rights of the People.18  

This is especially so where the Board and the Bureau have had the same or similar 

procedures in place for canvassing statewide ballot proposals for decades, and 

where the relevant statutes leave very little discretion to the Board or the Bureau 

in performing their canvassing duties.  

Accordingly, even if this Court were to conclude that the Secretary must 

pursue rulemaking to establish uniform petition signature standards, it should 

permit all current and future petitions to proceed under the Board’s existing 

procedures until rules can be promulgated under the APA.  

 
18 Because this is so, it is unnecessary to address Petitioners’ arguments that their 
speech, equal protection, and due process rights have been violated. 
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CONCLUSION AND RELIEF REQUESTED 

For the reasons stated above, Respondents Secretary of State Jocelyn Benson 

and Director of Elections Jonathan Brater agree that Respondent Board of State 

Canvassers has a duty to determine the sufficiency of Petitioner’s petition, and that 

an order of mandamus should issue directing Respondent Board to meet and 

determine the sufficiency of Petitioners’ petition consistent with the arguments set 

forth above.  

Respectfully submitted, 
 
B. Eric Restuccia (P49550) 
Deputy Solicitor General 
 
/s/Heather S. Meingast   
Heather S. Meingast (P55439) 
Assistant Attorney General 
Attorneys for Secretary of State and 
Director of the Bureau of Elections 
PO Box 30736 
Lansing, Michigan 48909 
517.335.7659 

Dated:  May 28, 2021 
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